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RECOVMENDED ORDER

Robert E. Meale, Administrative Law Judge of the Division
of Admi nistrative Hearings, conducted the final hearing in
Fort Lauderdale, Florida, on Decenber 5, 2005.
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STATEMENT OF THE | SSUE

The issue is whet her Respondent has committed unl awf ul

housi ng di scrim nati on agai nst Petitioner.



PRELI M NARY STATEMENT

By Petition for Relief dated Septenber 13, 2005, Petitioner
al | eged that Respondent comm tted an unl awful housi ng practice
agai nst Petitioner. The petition alleges that Respondent is a
corporation consisting of the owners of 81 townhones in the
devel opment known as Waterford Crossing in Broward County,
Florida. The petition alleges that each resident receives one
resi dent parking sticker and one guest parking sticker and that
cars bearing either sticker my |awfully be parked on the
property, but cars bearing neither sticker may be towed. The
petition alleges that, fromtine to tinme, based on residents’
conpl ai nts, Respondent orders the towing of illegally parked
cars, and WIIliam Shaw, one of the nmenbers of Respondent's Board
of Directors, has personally directed the tow truck operator to
renmove specific cars.

The petition alleges that Di ana Arguinzoni del Toro is a
single femal e, who has owned and resided in a townhouse at
Waterford Crossing since 1997. The petition alleges that
M . Shaw nmade a sexual advance to Ms. del Toro in the sunmer of
2002, but she rebuffed him The petition alleges that, on
March 25, 2004, Sal's Towing towed Ms. del Toro's car froma
guest -parki ng area, ostensibly because it |acked a parking

sticker. The petition alleges that M. Shaw sel ectively



enforced the parking regul ati ons agai nst Ms. del Toro because
she had rebuffed his sexual advance.

On March 16, 2005, Petitioner issued a Notice of
Determ nation: Cause and |Issuance of an Adm ni strative Charge.

At the hearing, Petitioner called seven witnesses and
offered into evidence 19 exhibits: Petitioner Exhibits 1-19.
Respondent called two wtnesses and offered into evidence ei ght
exhibits: Respondent Exhibits 1-6 and 15-16. All exhibits were
adm tted except Petitioner Exhibit 6, which was proffered.

The parties did not order a transcript. Each party filed a
proposed recommended order by Decenber 15, 2005.

FI NDI NGS OF FACT

1. Waterford Crossing is a devel opnent conprising 80
t ownhones in Broward County, Florida. Respondent is a
homeowners' associ ati on consisting of the owers of the 80
t ownhones. Respondent is governed by the honeowners and their
el ected Board of Directors and the officers appointed by the
Board. At all relevant tines, WIIiam Shaw has been the Vice
Presi dent of Respondent.

2. Diana Arguinzoni del Toro is a femal e who purchased a
townhone at Waterford Crossing in 1997 and has |ived there
continuously since that tinme. At all relevant tinmes, M. Shaw
resided in a townhone across the street fromthe townhone of

Ms. del Toro.



3. Parking is limted at Waterford Crossing. Illegally
par ked cars, which may consist of vehicles parked outside of
mar ked parking areas or vehicles in marked parking areas, but
Wi t hout the appropriate permt, pose a serious problem At
ti mes, energency vehicles have been unable to access parts of
Waterford Crossing due to illegally parked vehicl es.

4. Fromtinme to tinme, Respondent hires a tow ng conpany to
towillegally parked vehicles fromWterford Crossing.
| medi ately after so-called "towing nights,"” residents and
guests tend to conply with applicable parking rules, but, over
time, conpliance | essens. Wen the nunber of parking conplaints
rises sufficiently, Respondent hires a towi ng conpany to conduct
anot her "tow ng ni ght."

5. It is unnecessary to consider in detail the parking
rules of Waterford Crossing. On the evening of March 24, 2004,
Ms. del Toro's car was |legally parked, as the parking rules have
been applied, in a guest space near her townhonme. This happened

to be a "towing night," although this fact was unknown to

Ms. del Toro. As is its practice, Respondent's Board of
Directors advised an enpl oyee of its property manager to conduct
a towi ng night, and the property nanager requested the tow ng

conpany to tow illegally parked vehicles fromWterford Crossing

t hat ni ght.



6. The diligence and care exercised by the tow ng conpany
in conducting tow ng nights left sonmething to be desired.
Routinely, the conpany would tow fewer than all of the vehicles
illegally parked at Waterford Crossing, as it proceeded to other
sites to serve the towi ng needs of nore profitable custoners.
Fromtine to tinme, the conpany would tow a | egally parked
vehicle, such as a vehicle parked in a marked space and beari ng
a suitable parking permt.

7. On the evening in question, tow ng conpany's | ack of
diligence and care conbined to result in the tow ng of M. del
Toro's car, despite the fact that it bore a suitable parking
permt and was legally parked, and in the failure to tow other
vehicles that were illegally parked. The renmoval of M. del
Toro's car resulted fromthe failure of the tow truck operator
to notice her parking sticker. The failure to renove illegally
par ked vehicles resulted fromthe operator's decision to begin
and end towing night with the renoval of Ms. del Toro's car

8. M. del Toro attributed the inproper tow ng of her car
to M. Shaw because, in the summer of 2002, he had nade an
unwel cone sexual advance to her while in her hone. At that
time, while they were alone, M. Shaw twi ce pulled the front of
her blouse, in the vicinity of her breasts, in an apparent

attenpt to enbrace or kiss her. M. del Toro firmy rebuffed



him and she and M. Shaw, who had previously naintained a
nei ghborly rel ationshi p, no | onger spoke to each other.

9. M. del Toro subsequently perceived another instance of
discrimnatory treatnent in the maintenance of her |andscaping,
but the evidence provides no basis to attribute this to
M. Shaw. The evidence does not |link M. Shaw to any
shortcom ngs in the mai ntenance of vegetation on Ms. del Toro's
| ot, as conpared to the mai ntenance of vegetation on the |ots of
ot her owners.

10. Simlarly, there is no nore basis to attribute the
towng incident to M. Shaw than to the inconpetence of the tow
truck operator, which was later fired by the property nanager
due to its inability to tow sufficient vehicles on "tow ng
nights.” M. Shaw was at work at M am |International Airport on
the night of the towng incident. Additionally, the passing of
nearly two years between the unwel come sexual advance and the
clained retribution--without earlier proved instances of
retribution by M. Shaw-militates strongly against the
interpretation of the towi ng incident offered by Ms. del Toro
and shared by Petitioner.

11. However, M. Shaw s longtime status as an officer of
Respondent, his unwel cone sexual advance, and his personal
i nvol venent in at | east one previous "tow ng night," coupled

wi th the inconpetence of the tow ng conpany in inproperly



removing Ms. del Toro's car, constitute a reasonable basis in

| aw and fact supporting the theory of Ms. del Toro and
Petitioner that M. Shaw had di scrim nated agai nst Ms. del Toro,
Al t hough their theory proved unsupported by the evidence,
Petitioner's commencenent of this proceeding was substantially
justified, so as to preclude the award of attorney's fees

agai nst Petitioner.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569, 120.57(1),

and 760.35(3)(a), Fla. Stat.
13. Section 760.23(2), Florida Statutes, provides:

It is unlawful to discrimnate agai nst any
person in the terns, conditions, or
privileges of sale or rental of a dwelling,
or in the provision of services or
facilities in connection therewith, because
of race, color, national origin, sex,

handi cap, fam lial status, or religion.

14. Section 760.37, Florida Statutes, provides:

It is unlawful to coerce, intimdate,
threaten, or interfere with any person in

t he exercise of, or on account of her or his
havi ng exerci sed, or on account of her or
hi s havi ng ai ded or encouraged any ot her
person in the exercise of any right granted
under ss. 760.20-760.37. This section nmay
be enforced by appropriate adm nistrative or
civil action.

15. Petitioner has proved that M. Shaw nade an unwel cone

sexual advance upon Ms. del Toro, but has failed to prove the



discrimnatory act that it alleged ensued fromhis rejection by
Ms. del Toro. Ms. del Toro's car should not have been towed,
but her car was inproperly towed due to the inconpetence of the
towi ng conpany, not any act of M. Shaw.

16. Respondent is not entitled to an award of attorney's
fees and costs, pursuant to Section 57.111(4)(a), Florida
Statutes, because the actions of Petitioner were substantially
justified due to the facts set forth above. It is thus
unnecessary to consi der whet her special circunstances al so
preclude the award of fees and costs under Section 57.111,

Fl ori da Stat utes.

RECOMVVENDATI ON

It is
RECOMVENDED t hat the Fl ori da Conm ssion on Hunan Rel ati ons

enter a final order dismssing the Petition for Relief.



DONE AND ENTERED t his 13th day of January, 2006, in

Tal | ahassee, Leon County, Flori da.

belbs00,

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Admnistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the derk of the
Di vi sion of Adm nistrative Hearings
this 13th day of January, 2006.
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Vi cki Deni se Johnson

Attorney for Petitioner

Fl ori da Comm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Thomas F. Luken

Attorney and Counsel or at Law
1290 East Cakl and Par k Boul evard
Suite 200

Fort Lauderdale, Florida 33334



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.
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